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Supreme Court of India
Shri Kihota Hollohon vs Mr. Zachilhu And Others on 18 February, 1992,AIR 1993 SC 412
Bench: M Venkatachaliah L M Sharma, M V Verma, K J Reddy, S Agrawal
. ORDER 4

............... 49. We may now notice one other contention as to the construction of the expression ‘any direction' occurring in
paragraph 2(1)(b). It is argued _that if the expression really attracts within its sweep every direction or whip of any kind
whatsover it might be unduly restrictive of the freedom of speech and the right of dissent and that, therefore, should be given a
meaning limited to the objects and purposes of the Tenth Schedule. Learned Counsel relied upon and commended to us the yiew
taken by the minority in the Full bench decision of Punjab and Haryana High Court in Parkash Singh Badal and Ors. v. Union of
India and Ors. where such a restricted sense was approved. Tewatia J said:If the expression: "any direction” is to be literally
construed then it would make the people's representative a wholly political party's representative, which decidedly he is not. The
Member would virtually lose his identity and would become a rubber stamp in the hands of his political party. Such
interpretation of this provision would cost it, its constitutionality, for in that sense it would become destructive of
democracy/parliamentary democracy, which is the basic feature of the Constitution, Where giving of narrow meaning and
reading down of the provision can save it from the vice of unconstitutionality the Court should read it down particularly when it
brings the provision in line with the avowed legislative intent....

...the purpose of enacting paragraph 2 could be no other than to insure stability of the democratic system, which in the context of
Cabinet/Parliamentary form of Government on the one hand means that a political party or a coalition of political parties which
has been voted to power, is entitled to govern till the next election, and on the other, that opposition has a right to censure the
functioning of the Government and even overthrow it by voting it out of power if it had lost the confidence of the people, then
voting or abstaining from' voting by a Member contrary to any direction issued by his party would by necessary implication
envisage voting or abstaining from voting in regard to a motion or proposal, which if failed, as a result of lack of requisite
support in the House, would result in voting the Government out of power, which consequence necessarily follows due to well
established constitutional convention only when either a motion of no confidence is passed by the House or it approves a cut-
motion in budgetary grants. Former because of the implications of Article 75(3) of the Constitution and latter because no
Government can function without money and when Parliament declines to sanction money, then it amounts to an expression of
lack of confidence in the Government. When so interpreted the Clause (b) of sub-paragraph (1) of paragraph 2 would leave the
Members free to vote according to their views in the House in regard to any other matter that comes up before it. [p.313 & 314]

The reasoning of the learned judge that a wider meaning of the words "any direction" would cost it its constitutionality' does not
commend to us. But we approve the conclusion that these words require to be construed harmoniously with the other provisions
and appropriately confined to the objects and purposes of the Tenth Schedule. Those objects and purposes define and limit the
contours of its meaning. The assignment of a limited meaning is not to read it down to promote its constitutionality but because
such a construction is a harmonious construction in the context. There is no justification to give the words the wider meaning.

While construing Paragraph 2(1)(b) it cannot be ignored that under the Constitution members of
Parliament as well as of the State Legislature enjoy freedom of speech in the House though this
freedom is subject to the provisions of the Constitution and the rules and standing orders regulating
the Procedure of the House [Article 105(1) and Article 194(1)]. The disqualification imposed by
Paragraph 2(1)(b) must be so construed as not to unduly impinge on the said freedom of speech of a

member. This would be possible if Paragraph 2(1)(b) is confined in its scope by keeping in view the

object underlying the amendments contained in the Tenth Schedule, namely, to curb the evil or
mischief of political defections motivated by the lure of office or other similar considerations. The
said object would be achieved if the disqualification incurred on the ground of voting or abstaining
from voting by a member is confined to cases where a change of Government is likely to be brought
about or is prevented, as the case may be, as a result of such voting or abstinence or when such
voting or abstinence is on a matter which was a major policy and programme on which the political
party to which the member belongs went to the polls. For this purpose the direction given by the
political party to a member belonging to it, the violation of which may entail disqualification under
Paragraph 2(1)(b), would have to be limited to a vote on motion of confidence orno confidence in the
Government or where the motion under consideration relates to a matter which was an integral
policy and programme of the political party on the basis of which it approached the electorate. The
voting or abstinence from voting by a member against the direction by the political party on such a
motion would amount to disapproval of the programme on the basis of which he went before the
electorate and got himself elected and such voting or abstinence would amount to a breach of the
trust reposed in him by the electorate.

Keeping in view the consequences of the disqualification i.e., termination of the membershib of a House; it would be appropriate
that the direction or whip which results in such disqualification under Paragraph 2(1)(b) is so worded as to clearly indicate that
voting or abstaining from voting contrary to the said direction would result in incurring the disqualification under Paragraph

2(1)(b) of the Tenth Schedule so that the member concerned has fore-knowledge of the consequences flowing from his conduct
in voting or abstaining from voting contrary to such a direction.



